Agenda Number: 12
CSU-70045
January 9, 2008
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County Plannina Commission

Applicant: Casper and Veronica
Montoya
Agent: N/A
Location: 1535 Airway Road SW
Property Size: .97 acres ' ‘9‘
Existing Zone: R-1 7
Proposed Special Use Permit for a
Zoning/SUP: Contractor’s Yard and a
Special Use Permit for
Specific Use for R-2 Uses
Recommendation: Deferral

Summary: The applicant is requesting a Special Use Permit for a Contractor’s Yard and a
Special Use Permit for Specific Use for R-2 Uses. The previous Special Use Permit
for the same use expired in April of 2007. The site currently contains a single family
dwelling, four apartment units, a warehouse/shop and storage. This request was
deferred from the October 3, 2007 hearing at the request of the applicant.

Staff Planner: Enrico Gradi, Program Planner

Attachments: 1. Application
2. Land Use and Zoning Maps
3. Site Plan (Commissioners Only)

Bernalillo County Departments and other interested agencies reviewed this application from 8-28-07
to 9-10-07.

Agency comments are verbatim and were used in preparation of this report, which begins on page
15.




AGENDA ITEM NO.: 12
County Planning Commission
January 9, 2008

CSU-70045 Casper & Veronica Montoya request approval of a Special Use Permit for a
Contractor’s Yard and a Special Use Permit for Specific Use for R-2 Uses on
Lots 5 & 6, Garden View Addition, located at 1535 Airway Road SW, zoned R-1,
and containing approximately .97 acres. (L-12) (DEFERRED FROM THE
OCTOBER 3, 2007 HEARING)

AREA CHARACTERISTICS AND ZONING HISTORY
Surrounding Zoning & Land Uses

Zoning Land use
Site R-1 One Single Family Dwelling
Unit, One Duplex and a
Fourplex. Storage of
Vehicles and Equipment
North R-1 Single Family Dwellings
South R-1 Airway Road/Single Family
Dwellings
East R-1 Single Family Dwellings
R-1 Single Family Dwellings
West
BACKGROUND:

The site was approved for a Special Use Permit for a Specific Use for R-2 Uses and a Special Use
Permit for a Contractor’s Yard on April 22, 2003 by the Extraterritorial Land Use Authority and expired
in April of 2007 (CZ-30004). The previous Special Use Permit recognized the current uses which
exist on the site today. The current application is for the same uses approved on the previous Special



Use Permit.

The subject site is located in a residential area with single-family dwellings surrounding the property.
This area of the South Valley is dominated by residential development on lot sizes of approximately
one half acre. The majority of residential zoning in the area consists of R-1 zoning designations and
R-1 zoning surrounds the site.

Request Justification

The applicant maintains that the request is justified according to Resolution 116-86 in that the uses
on the site predate the zoning ordinance and conditions that may be applied and will protect the
surrounding community from any hazardous impacts that may be generated from the site.

Site History
Case history for this site extends back over forty years. According to the case file, the subject

property was established with a single-family dwelling, two storage buildings and a warehouse in
1958. On February 2, 1971, the owner of the property was issued a Non-Conforming Use (NCU) for
a warehouse, which housed a Floor Mat Manufacturing Plant, a Single Family Dwelling, and two
storage buildings, which had existed on the site since 1958. Apparently, the use of the Floor Mat
Manufacturing Plant was established prior to the adoption of the zoning ordinance and subsequently,
the Non-Conforming Use was granted through the proper County process (NCU-552).

According the Non-Conforming Use case file, in 1973, the owner of the site petitioned the County to
grant an additional NCU for the site to establish of a 22 unit apartment building. The property owner
argued that the General Construction Board in Santa Fe granted a building permit for the apartment
building in October of 1971, which was prior to the establishment of the zoning ordinance. The owner
contended that the approval of a building permit by the State prior to the establishment of the zoning
ordinance constituted an NCU for the site.

In October of 1973, this question was reviewed by the Bernalillo County Legal Department and two
separate legal opinions where issued. One opinion, issued on November 5, 1973, stated that the
owner of the property was not entitled to a Non-Conforming Use for the 22 unit apartment building
because the language in the zoning ordinance at that time referred to Non-Conforming Uses as
relevant only to established buildings or structures. Since the site did not physically contain an
apartment structure, the owner would not be entitled to a Non-Conforming Use for the apartment
building (Attachment 4).

A second opinion from the County Legal Department issued on December 4, 1973, stated that the
owner had established a NCU for the apartment building provided that all the proper Building and
Environmental Health Department permits and codes were met. This opinion also stated that the
owner had a NCU for the warehouse, a Single Family Dwelling and two storage buildings provided
that, once again, all the proper Building and Environmental Health Departments permits codes were
met for the use.

However, the second legal opinion stressed that the owner had a NCU for either one or the other of
the aforementioned uses and not for both purposes (Attachment 5). Since that time, it is apparent
that the site was never established for an apartment building. The owner continued the use, which
was consistent with the NCU for the single-family dwelling, two storage buildings and a warehouse;
additional residential dwellings were neither permitted nor established by the NCU.

In addition, on August 8, 1973, the owner of the subject site requested a zone change for the site
from R-1 to M-1 in an effort to expand the existing commercial activities, which were occurring on the



property. On September 26, 1973, the Bernalillo County Planning Commission recommended denial
of the request (CZ-73-19). The case was appealed to the Board of County Commissioners and on
November 6, 1973 the appeal was denied (CO-73-19/CZ-73-19). This case is now closed.

On June 22, 1993, a Notice of Violation Letter was sent to the applicant regarding apparent zoning
violations, which included the conversion of single-family dwellings into apartments without approval
from the Zoning or Building Department.

In April of 1993, the applicant requested approval of a variance for the construction an accessory
storage building on the subject site. The variance request was denied on April 14, 1993 (ZA-93-55).

In 1994, the current applicant requested a zone change for the subject site from R-1 to R-2 in an
effort to legitimize residential uses which apparently been occurring on the site. On February 2, 1994,
the Bernalillo County Planning Commission voted to allow the applicant to withdraw the requested
zone change from the agenda (CZ-94-3).

On April 22, 2003, by the Extraterritorial Land Use Authority approved a Special Use Permit for a
Specific Use for R-2 Uses and a Special Use Permit for a Contractor’s Yard (CZ-30003).

APPLICABLE PLANS AND POLICIES:

Albuquerque/Bernalillo County Comprehensive Plan

The site is located in the Established/Developing Urban Area as delineated in the
Albuquerque/Bernalillo Comprehensive Plan. The principal Goal for the area of the Comprehensive
Plan is to create a quality urban environment which perpetuates the tradition of identifiable, individual
but integrated communities within the metropolitan area and which offers variety and maximum
choice in housing, transportation, work areas and lifestyles, while creating a visually pleasing built
environment.

Policy a states that “The Established and Developing Urban Areas shall allow a full range of urban
land uses, resulting in an overall gross density of up to five dwelling units per acre.”

Policy d states that “The location, intensity, and design of new development shall respect existing
neighborhood values, natural environmental conditions and carrying capacities, scenic resources and
resources of other social, cultural, or recreational concern.”

Policy e states, “New growth shall be accommodated through development of areas where vacant
land is contiguous to existing or programmed urban facilities and services and where the integrity of
existing neighborhoods can be assured.”

Policy f states that “Clustering of homes to provide larger shared open areas and houses oriented
toward pedestrian of bikeways shall be encouraged.”

Policy g states “Development shall be carefully designed to conform to topographical features and
include trail corridors in the development where appropriate.”

Policy i states that “Employment and service uses shall be located to complement residential areas
and shall be sited to minimize adverse effects of noise, lighting, pollution, and traffic on residential
environments.”



Policy j states “Where new commercial development occurs, it should generally be located in existing
commercially zoned areas as follows:

¢ In small neighborhood-oriented centers provided with pedestrian and bicycle access within
reasonable distance of residential areas for walking or bicycling.

e In larger area wide shopping centers located at intersections of arterial streets and provided with
access via mass transit; more that one shopping center should be allowed at an intersection only
when transportation problems do not result.

¢ In free standing retailing and contiguous storefronts along streets in older neighborhoods.
Policy k states that “Land adjacent to arterial streets shall be planned to minimize harmful effects of
traffic; livability and safety of established residential neighborhoods shall be protected in

transportation operations.”

Policy | “states that Quality and innovation in design shall be encouraged in all new development
design shall be encouraged which is appropriate for the plan area.”

Policy m “states that Urban and site design which maintains and enhances unique vistas and
improves the quality of the visual environment shall be encouraged.”

Air Quality
The Goal is to improve air quality to safe guard public health and enhance the quality of life.

Policy g states “Pollution from particles shall be minimized.”

e “Use vegetation, landscaping and other erosion control techniques to minimize dust pollution
especially from construction sites.”

e Modify the Development process manual to expand requirements for top soil disturbance permits
and dust control plans for excavations greater that % acre; monitor and strictly enforce the existing
regulations regarding airborne particulates.”

Southwest Area Plan (SWAP)

Policy 25 states “The City and County shall stabilize residential zoning and land use in the Plan
area.”

f) Encourage stabilization of residential land use through subdivision design and scale

Policy 26 states “Allow up to nine dwelling units per net acre in Residential Area 5 when City sewer is
available.

Policy 30 state “ Standards for outdoor lighting shall be implemented to ensure that their use does
not interfere with the night sky environment and unnecessarily adjacent properties.”

a. Outdoor light poles within residential areas should not exceed sixteen (16) feet in height above
existing grade; when mounted on buildings or structures, fixtures should not exceed twelve (12)
feet from existing grade.



Policy 32 states “Increase the visual character and quality of the streetscape and overall
development by encouraging enhanced use of required perimeter walls.”

Discourage long expanses of uninterrupted wall surface and encourage walls to be indented, offset,
or in a serpentine form to avoid a tunnel effect.

Albuguergue/Bernalillo County Zoning Ordinance

Resolution 116-86 defines criteria for evaluating a Zone Map changes and Special Use Permit
applications.

The following policies for deciding zone map changes and Special Use Permit applications
pursuant to the adopted County Zoning Ordinance.

A.

A proposed land use change must be found to be consistent with the health, safety and general
welfare of the residents of the County.

. The cost of land or other economic considerations pertaining to the applicant shall not be the

determining factor for a land use change.

. A proposed land use change shall not be in significant conflict with adopted elements of the

Comprehensive Plan of other Master Plans and amendments thereto including privately
developed area plans, which have been adopted by the Board of County Commissioners.

Stability of the land use and zoning is desirable; therefore, the applicant must provide a sound
justification for land use change. The burden is on the applicant to show why the change should
be made.

The applicant must demonstrate that the existing zoning is inappropriate because:

1. An error in the original zone map.

2. Changed neighborhood conditions, which justifies a change in land use or

3. That a different use category is more advantageous to the community as articulated in the
Comprehensive Plan or other land use plans as adopted by the .

A land use change shall not be approved where some of the permissive uses in the land use
change would be harmful to adjacent property, the neighborhood or the community.

. Location on a collector or major street is not itself sufficient justification of apartment, office, or

commercial zoning.

. A zone change request which would give a zone different from the surrounding zoning to one

small area, especially when only one premises is involved, is generally called a “spot zone.” Such
a change of zone may be approved only when:

1. The change will clearly facilitate revitalization of the Comprehensive Plan and any applicable
adopted sector development plan or area development plan; or

2. The area of the proposed zone change is different from surrounding land because it could
function as a transition between adjacent zones, because the site is not suitable for the uses
allowed in any adjacent zone due to topography, traffic, or special adverse land uses nearby;



or because the nature of structures already on the premises makes the site unsuitable for the
uses allowed in any adjacent zone.

I. A zone change request, which would give a zone different from the surrounding zoning to a strip
of land along a street, is generally called a “strip zoning.” Such a change of zone may be
approved only when:

1. The change will clearly facilitate revitalization of the Comprehensive Plan and any applicable
adopted sector development plan or area development plan; or

2. The area of the proposed zone change is different from surrounding land because it could
function as a transition between adjacent zones, because the site is not suitable for the uses
allowed in any adjacent zone due to topography, traffic, or special adverse land uses nearby;
or because the nature of structures already on the premises makes the site unsuitable for the
uses allowed in any adjacent zone.

J. A zone change request which would give a zone different from the surrounding zoning to one
small area, especially when only one premises is involved, is generally called a “spot zone.” Such
a change of zone may be approved only when:

3. The change will clearly facilitate revitalization of the Comprehensive Plan and any applicable
adopted sector development plan or area development plan; or

4. The area of the proposed zone change is different from surrounding land because it could function
as a transition between adjacent zones, because the site is not suitable for the uses allowed in
any adjacent zone due to topography, traffic, or special adverse land uses nearby; or because the
nature of structures already on the premises makes the site unsuitable for the uses allowed in any
adjacent zone.

Section 18 Zoning Ordinance Defines Special Use Permit Requlations

A. By Special Use Permit after receipt of a recommendation from the County Planning Commission,
the Board of County Commissioners may authorize the location of uses in any one in which they
are not permitted by other sections of this ordinance; the Board of County Commissioners may
likewise authorize the increase in height of buildings beyond the limits set fourth by sections of the
zoning ordinance. With such permits, the Board of County Commissioners may impose limitations
as it deems necessary:

1. To ensure that the degree of compatibility of property uses which this section is intended to
promote and preserve shall be maintained with respect to the special use on the particular site
and consideration of existing and potential uses of property within the zone and the general
area in which the use is proposed to be located.

2. To ensure the proper performance standards and conditions are, whenever necessatry,
imposed upon uses which are, or which reasonably may be expected to become, obnoxious,
dangerous, offensive or injurious to the health, safety, or welfare of the public, or a portion
thereof, by reason of the emission of noise, smoke, dust, fumes, vibration, odor, or other
harmful or annoying substances;



3. To preserve the utility, integrity and character of the zone in which the use will be located,
without adversely affecting adjacent zones; and

4. To ensure that the use will not be or become detrimental to the public interest, health, safety,
convenience, or the general welfare.

5. The County Planning Commission must review the Special Use Permit and progress of
development from the date of approval and each year thereafter until completion of the plan,
and if needed make a recommendation to the Board of County Commissioners to continue of
revoke the Special Use Permit.

B. Such Special Use Permits may authorize the following uses:

32. Specific Use. In certain situations based on unique conditions, and where there is evidence of
substantial neighborhood support from the affected neighborhood residents and/or property owners
within 100 feet, a Special Use Permit may be recommended for approval by the Extraterritorial Land
Use Authority for any of the specific uses set fourth in sections 12, 13, 14, 15, 16, 17, and 18 of the
Albuquergue/Bernalillo County Extraterritorial Zoning Ordinance. It should be noted that these
Special Use Permits may not be applied for by the applicant; rather, they may be considered by the
Extraterritorial Land Use Commission only after it has been determined that the requested zone is
inappropriate, and that unique conditions and substantial neighborhood support exists.

Section 19 Landscaping and Buffer Landscaping Requlations:

Where a nonresidential zone which is hereafter developed for a business purpose abuts a conforming
residential use, special buffer landscaping is required to minimize noise, lighting and sight impact of
the nonresidential activities in the residential area.

A. Landscaping and buffer landscaping will be required in all zones for office, commercial,
industrial, and multifamily residential uses; R-1, A-1, A-2 and M-H residential uses are exempt.

1. Sites of one acre or less:
a. There shall be a landscaped setback along all streets of no less than ten feet.
b. There shall be a landscaped buffer of six feet between single-family residential

uses and office, commercial, industrial, and multifamily residential uses.

C. Fifteen percent of all paved areas shall be landscaped. The landscaped setback
may contribute toward this requirement.

3. Sites one acre and up to five acres. There shall be a landscaped setback along all
streets of not less than 15 feet. All other requirements are the same as 1.b and 1.c
above.

ANALYSIS:

Surrounding Land Use

This area of the valley is dominated by residential development on lot sizes of approximately one half
acre. The majority of residential zoning in the area consists of R-1 designations and single family
dwellings.



Plans

Albuquerque Bernalillo County Comprehensive Plan

This site is located in the Established Urban Area as designated by the Albuquerque/Bernalillo
County Comprehensive Plan. The principal Goal for the Established Urban Area of the
Comprehensive Plan addresses the creation of a quality urban environment which perpetuates the
tradition of identifiable, individual but integrated communities within the metropolitan area and which
offers variety and maximum choice in housing, transportation, work areas and lifestyles, while
creating a visually pleasing built environment.

Land use policy a states that the Established Urban Areas shall allow a full range of urban land uses,
resulting in an overall gross density of up to five dwelling units per acre. Further, Policy d establishes
that the location, intensity, and design of new development shall respect existing neighborhood
values, natural environmental conditions and carrying capacities, scenic resources and resources of
other social, cultural, or recreational concern.

Comprehensive Plan policy | call for employment and service uses to be located so as to complement
residential areas and be sited to minimize adverse effects of noise, lighting, pollution, and traffic on
residential environments. The location of the proposed use is not within an established residential
community. The Comprehensive plan allows up to five dwelling units per acre in this area of the
County. However, given the status of this site with regard to zoning violations, it does not appear that
the subject site is currently a reflection of existing neighborhood values in that the surrounding
residential uses are uniform with regard to density levels and land use patterns.

Southwest Area Plan (SWAP)

The site is located in Residential Area Five of the Southwest Area Plan, which allows a maximum
residential density of nine dwelling units per net acre when city sewer services are available. Policy
25 recommends that the County stabilize residential zoning and land use in the Plan area.

Zoning Ordinance

Section 18. B. 32 of the Bernalillo County Zoning Ordinance addresses Special Use Permit
regulations. Subsection 32 of the Special Use Permit Regulations provides for the establishment of a
Special Use Permit for a Specific Use. The criteria in the zoning ordinance states that a Special Use
Permit for a Specific Use cannot be directly applied for by the applicant, it may only be considered by
the County Planning Commission after it has been determined that the zone which is requested is
inappropriate, and that there are unique conditions and substantial neighborhood support for an
approval of a Special Use Permit for a Specific Use.

In certain situations based on unique conditions, and where there is evidence of substantial
neighborhood support from the affected neighborhood residents and/or property owners within 100
feet, a Special Use Permit may be recommended for approval by the Board of County
Commissioners for any of the specific uses set fourth in sections 12, 13, 14, 15, 16, 17, and 18 of the
Bernalillo County Zoning Ordinance

In addition, Resolution 116-86 states criteria for evaluating a zone change, which requires that the
proposal clearly facilitate revitalization of the Comprehensive Plan, and any applicable adopted sector
development plan or area development plan. The existing land uses on Airway Road are primarily
single family residential and some intermittent agricultural uses.

Agency Comments

Comments from the Public Works Division state that the property may be subject to the flood
insurance requirements of the Federal Emergency Management Agency. Flood insurance is likely to
be required for development of these properties.



A grading and drainage plan prepared by an engineer licensed in the State of New Mexico and
approved by Bernalillo County Public Works is required prior to any development or additional
development of this property. Comments from the Office of Environmental Health state that only one
water and sewer account exists for the property and that proof of connection to water and sewer for
all structures on the property is required.

Analysis Summary

Zoning

Resolution 116-86 Resolution 166-86 supports small-scale, locally-owned and
operated industry that complements residential areas and
reduces the need to travel as articulated in Policies 3.9,
6.a, 6.b & 6.g of the Albuquerque/Bernalillo County
Comprehensive Plan.

Plans

Comprehensive Plan Consistent with density policy for the Developing and
Established Urban Areas.

Area Plan Consistent with Southwest Area Plan, Policy 26 for

Residential Area Five.

Other Requirements

Environmental Health Only one water and sewer account exists for the property.

Proof of connection to water and sewer for all structures
on the property is required.

Public Works Portions of this property are located within a 100 year
floodplain as shown on the National Flood Insurance
Program's Flood Insurance Rate Map. A grading and
drainage plan prepared by an engineer registered in the
state of New Mexico, and approved by Bernalillo County
Public Works will be required of future development.

Conclusion

Resolution 116-86 establishes policies regarding zone change and Special Use Permit requests. The
Resolution states that the applicant must demonstrate that the existing zoning is inappropriate
because of an error in the zone map, changed conditions in the neighborhood or community which
justifies a change in land use or that a different use category is more advantageous to the community
as articulated in the Comprehensive Plan or other land use plans as adopted by the BCC.

Subsection 32 of the Special Use Permit Regulations provides for the establishment of a Special Use
Permit for a Specific Use. The Zoning Ordinance states that the applicant can apply for a Special
Use Permit for a Specific Use. A Special Use Permit for a Specific Use may only be considered by
the County Planning Commission after it has been determined that there are unique conditions and
substantial neighborhood support for the request. To date, there is no evidence of neighborhood
support for this request.



This site also contains an established Non-Conforming Use that allows the use of a single-family
dwelling, a warehouse and two storage buildings. Agency comments in 2003 from the Building and
Zoning Departments stated that additional dwelling units had been established on this site without the
required permits. At that time the applicant applied for, and was approved for a Special Use Permit
for Specific Use for R-2 Uses and a Special Use Permit for a Contractors Yard.

The site was approved for a Special Use Permit on April 22, 2003 by the Extraterritorial Land Use
Authority (CZ-30003) and that approval recognized the current uses which exist on the site, the
current application seeks to recreate that Special Use Permit. However, it is not clear that the
appropriate building permits have been secured by the applicant. In addition, the issue of appropriate
water and sewer connection for each dwelling on the site should be addressed and some evidence of
neighborhood support is also required. Staff recommends deferral of this case in order to allow the
applicant time to address the aforementioned issues.

Additional Staff Comments; January 9, 2008

This case was deferred from the October 3, 2007 hearing in order to allow the applicant time to
address several issues on the site. Staff has met with the applicant several times and notes that
progress has been made. Staff recommends granting additional time to the applicant in order to
allow all items to be fully addressed.

RECOMMENDATION:
Deferral of CSU -70045

Enrico Gradi
Program Planner



BERNALILLO COUNTY DEPARTMENT COMMENTS

Environmental Health:
1. Only one water and sewer account exists for the property.

a. Provide proof of connection to water and sewer for all structures on the property.
2. Appears to be trash on the north property fence line area.
a. Clean up this area because it could become a "Vector Control" issue.

Fire:

Zoning Administrator:
A 6-foot landscaping buffer is required to be located along the northern property line meeting
the coverage requirements of the ordinance. Prior approval necessitated permits for existing
construction on the site - no record of these located in the file or county permitting system
(check building department comments).

Public Works:

DRAN:
1. Portions of this property are located within a 100 year floodplain as shown on the National
Flood Insurance Program's Flood Insurance Rate Map. Flood insurance is likely to be
required for development of these properties.

2. A grading and drainage plan prepared by an engineer registered in the state of New Mexico,
and approved by Bernalillo County Public Works will be required of future development.

DRE:
1. No adverse comments.

Zoning Manager:
Based on the above comments there is no adverse comments at this time.

Building Manager:
Corrections listed below must be corrected for approval:
Building permits will be required for the shop/storage/apartments structure. This mixed
occupancy will require architect sealed plans and specifications that indicate the mixed
occupancy conditions and code related protective elements.

Parks & Recreation:
No comment

Sheriff's:
No comment

COMMENTS FROM OTHER AGENCIES



MRGCOG:
No comment

AMAFCA:
No comment

APS:
Garden View Addition, Lots 5 and 6, is located on 1527 Airway Rd SW. The owner of the
above property is requesting a special use permit for an existing single family home, a four (4)
multi-family unit, and a warehouse/shop building and storage. This will have no adverse
impacts on the APS district.

City Public Works:
Should require a replat into a single lot or else they need an additional water meter and sewer
connection. This water/sewer account is currently a residential account but will now me
changed to a multi family account.

City Open Space:
No comment

City Environmental Health:
No comment

NEIGHBORHOOD ASSOCIATIONS:

The South Valley Coalition of Neighborhood Associations
Popular Lane Neighborhood Association

Wildwood Lane Neighborhood Association

South Atrisco Neighborhood Association



